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IN THE HIGH COURT OF JUDICATURE AT PATNA
CWJC No 11606 of 2008 N
M/s Himalaya Agro Chemicals Pvt Ltd, a Company incorporated
Provisions of the Companies Act, 1956 having its place of busi
Forbesganj & Gulab Bagh, Purnea (Bihar) through its Managing Difé or,
Shambhu Goel, S/o Shri Onkar Mal Agrawal, Resident of D D Road,
PO & PS : Forbesganj, District : Araria . _ Petitioner
Versus ’
The State of Bihar through the Principal Secretary, Department of Agrrculture—
cum-Agriculture Production Commissioner, Vikash Bhawan, Bailey Road, Patna
The Director of Agriculture-cum-Controller of Fertilisers, Government of Bihar,
Vikash Bhawan, Bailey Road, Patna “H
The Union of India through the Secretary, Mlmstry:' Che
Government of India, Krishi Bhawan, New Dg

The Joint Secretary, INM, Department of Agr %ltur

u@ﬁls & Fertilisers,

Cooperation, Krishi
- Respondents
WITH
CWJC No 12397 of 2008
M/s Kosi Chemicals, a partnership firm having its place of business at College
Road, PO & PS : Katihar, District Katﬂlar through one of its partners, Deepak
Kr Saraf, S/o late Bishwanath Saraf, R/o ’ llege Road, Katihar P S & ’
District : Katihar
M/s Bihar Agro Industries, a propmetary concern having its place of business at
Hospital Road, PO &P S: Forbesganj, District : Araria through its proprietor,
Abhay Kumar Dugar, S/o late Sura]mal Dugar R/o Hospital Road, PO& P S :

. Forbesganj, District : Arana i - Petitioners

The State of Bihar throu } ,,h tiie Prmmpal Secretary, Department of Agrlculture—

- Respondents

kkk
Fdr“'fhe petitioners : Mr S D Sanjay, Sr Advocate

Forthe State : M/s N K Sinha, AAG X & Sunil Kr,
i A Cto AAG X, Ashok Kr
Dubey, A C to AAG IX
For the Union of India : Mr Sarvadeo Singh, CGC
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26.02.2009 The petitioners, by these writ applications, have
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challenged the decision of the Director (Agriculture), Bihar, Patna dated

07.07.2008 as contained in Annexure-11 to the first \zjmt application by

which he has directed that manufacturers of rmxtux:é” o

not, under any circumstance, purchase their ra

fertilizers, from the market. Counter affidgvit and rejoinder have been
m: izrm“hm;l;

filed. Pleadings, being complete, partief ¢ for disposal of the writ

applications at the stage of admission itse

On behalf of petitioners, it is'submitted that they being
duly registered manufacturer of’ mmture of fertilizer under the

provisions of the Fertilizer ((%pntrol) Order, 1985 (hereinafter referred to

as the FCO) if the diredtion iny
t&‘ A
a complete death blow &
fertilizers whic
right to basiness als
petitioners »éubmits that the Director of Agriculture, Government of

such authority and even if he had any such authority, the

source of supply of raw material. State, on the other hand, submits that

if primary fertilizers are permitted to be used for manufacturing mixture

of fertilizers that would cause scarcity of fertilizers in the market. The
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order restricting purchase of fertilizers is, thus, in the interest of

agriculturists.

In order to appreciate rival contentiof “necessary to

refer to the provisions of the FCO. The first ﬁ%%inction, one would

notice, is that the FCO is a regulatory order3 ad under Section 3 of the

Essential Commodities Act by the overnment.  Unlike
ade with reference to

Essential Commodities Act herein, registration. The distinction

becomes vital because in mattersiof: ration, there is no discretion

left to the registering authority if the conditions are fulfilled. In such a

N,

situation, he has to gr§i11t registration and once a person is registered

then, except in so far as gulate}d‘éif controlled by the FCO, his dealings

cannot be restricted in asiy.manner. The powers of authorities have to

be drawn fro hd understood in reference to the powers as

contemplated This is so because right to carry on business

is a fundai%ntal right under Article 19 (1) (g) of the Constitution of
Indig and restrictibns which are reasonable can only be imposed by law.

aw h@;r means law made by the Legislature or under authority of the

ature. Thus, the power has to be authorized by law on a person to

restﬂtfi;ct the right to carry on business. There cannot be an inherent right
ma;ny officer to order or put restrictions on any right to carry on
buéiness for the simple reason that the right to carry on business is a
fundamental right subject to reasonable restriction as may be imposed
by law.

Learned counsel for the State submits that fertilizers are
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by and large subsidized. They are meant to reach as such to the

agriculturists who must enjoy the subsidy. It is iabmitted that if

subsidized fertilizers are used by manufacturers of are-of fertilizer

then the agriculturist would be deprived of the' idy. The straight

answer to this is to be found in Annexure-;

Government of India in the Departmen ‘ ilizer dated 28" March

2002 wherein the policy of the Government of 1 dia who is the author

of the FCO has been stated. It permits the use of subsidized fertilizer
for manufacture of mixture of féﬁfélize;.“‘fil’his position is then clarified

by the Government of India in the Ministry of Agriculture by its letter

addressed directly to the Dnegggr@éﬁgé Agriculture, Government of Bihar

- | |

dated 26™ of Fel?guaf%?“@ 08 (m(jf};ﬁ;i»lexure-S) wherein the position is

in matters of fertilizer, its manufacture,

sale and distril n is only subordinate to the Government of India.

40

Government that has been conferred with authority to formulate orders

in respect of matters enumerated therein. Section 5 of the Act permits

ary to the policy of the delegator. The Central Government has

;
e

ﬁgﬁ@%d the FCO and if the FCO itself does not put any specific and

unambiguous restrictions on the right of the petitioners then it is not
open to the State Government to put such a restriction which virtually
amounts to a prohibition on their right to carry on business. These are

settled principles.
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State’s next concern is about scarcity of fertilizers. In

my view, one important aspect is missed out. Liké other fertilizers

granulated mixture of fertilizer also finds its end wmser as the

agriculturist. Petitioners would not be manufacturing the mixture of

fertilizer if agriculturist did not requirg the same. ~No person

manufactures a product for which there *i%g;g@ arket. If mixture of

fertilizer is prohibited from being manufactured thien it would surely

e

create scarcity in the market of that p@wﬁﬁd «

ay that merely because

they purchase fertilizer from the ) there would be scarcity in the

market because either the primary fertilizer or mixture thereof both

ultimately finds their way to the agpiculturist. Thus, this apprehension

wholesale dealer is not permitted to sell fertilizer to units manufacturing

S,
G

=

mixture of fertiigers. Clause 2 (t) and 2 (w) of the FCO are quoted

(1) “retail dealer” means a dealer who sells
fertilizers to farmers or plantations for
agricultural use, such as, for fertilization of
soil and increasing productivity of crops;

(w) “wholesale dealer” means a dealer who
sells fertilizers otherwise than in retail for
agricultural use, such as, for fertilization of
soil and increasing productivity of crops.

In my view, Clause 2 (t) is clear. It clearly defines a

retail dealer to mean a dealer who sells fertilizer to agriculturist for






